EXPLANATORY MEMORANDUM
EXPLANATORY MEMORANDUM FOR THE PUBLIC FINANCE MANAGEMENT (OGIEK COMMUNITY DEVELOPMENT FUND) REGULATIONS, 2026

PART I
	Name of instrument:
	Public Finance Management (Ogiek Community Development Fund) Regulations, 2026.

	Name of Parent Act:
	The Public Finance Management Act (No. 18 of 2012) Cap. 412A

	Enacted Pursuant to:
	Section 24(4) of the Public Finance Management Act, 2012

	Name of Ministry:
	The National Treasury 

	Gazetted on:
	As approved by the Cabinet Secretary, National Treasury, with the concurrence of the National Assembly

	Tabled on:
	To be advised by the Clerk of the National Assembly.



PART II
1. Purpose of the Statutory Instrument
This Statutory Instrument establishes the Ogiek Community Development Fund and provides a framework for its administration, management, and use in accordance with the Public Finance Management Act.
The African Court on Human and Peoples' Rights (the Court), in its judgment dated 26th May 2017, found that the records placed before it showed that the Ogiek Community suffered from continued subjugation and marginalization, their suffering as a result of evictions from their ancestral lands and forced assimilation, and a lack of recognition of their status as a tribe or indigenous population.
The Court ordered the Republic of Kenya to pay Kshs 57,850,000 as compensation for the material injustice suffered by the Ogiek community. The Court also ordered the Republic of Kenya to pay Kshs 100,000,000 as compensation for the moral prejudice suffered by the Ogiek community. These sums will be placed in a community fund to support projects that benefit the Ogiek community in health, education, food security, natural resource management, and other causes that support the Ogiek community's well-being.
Specifically, the Regulations provide for the Fund to finance projects for the benefit of the Ogiek community in the following areas—
1. provision of healthcare services, including improving accessibility of healthcare facilities, strengthening maternal and child healthcare services, and developing community-based health programmes;
1. access to education, including provision of bursaries and scholarships, development of school infrastructure, and access to adult and continuing education;
1. improving food security through support of projects such as bee-keeping and other livelihood activities consistent with Ogiek culture;
1. natural resource management, conservation and sustainable use of Ogiek ancestral land, and integration of Ogiek indigenous knowledge systems; and
1. water, sanitation and housing.

2. Legislative Context
Section 24(1) of the Public Finance Management Act establishes the framework for creating national public funds in Kenya. The Cabinet Secretary responsible for the National Treasury may establish such funds by Regulations, subject to National Assembly approval.
The Ogiek Community Development Fund is established under these Regulations in accordance with Section 24(4) of the Public Finance Management Act. The Regulations set out the legal, institutional, and financial framework needed to operationalize the Fund effectively.
The Regulations also align with Article 201 of the Constitution on public finance principles, Article 260 on the meaning of a marginalized community, and Chapter Six on leadership and integrity. The development of these Regulations therefore falls within section 24(4) of the Public Finance Management Act and is subject to the procedural public participation requirements under the Statutory Instruments Act.

3. Policy Background
The Ogiek Community is one of Kenya's 44 ethnic communities. The community (approximately 40,000 in number) primarily inhabits the Mau Forest Complex and Mount Elgon in Kenya. The community has faced decades of evictions and marginalization by colonial and post-colonial governments as governments struggle with the balance between conservation of the ecosystem (Mau Forest) and the rights of ethnic communities to their ancestral home, cultural practices, and socio-economic development.
The African Court on Human and Peoples' Rights (the Court), in its judgment dated 26th May 2017, found that the records placed before it showed that the Ogiek Community suffered from continued subjugation and marginalization, their suffering as a result of evictions from their ancestral lands and forced assimilation, and a lack of recognition of their status as a tribe or indigenous population.
The Court ordered the Republic of Kenya to pay Kshs 57,850,000 as compensation for the material injustice suffered by the Ogiek community. The Court also ordered the Republic of Kenya to pay Kshs 100,000,000 as compensation for the moral prejudice suffered by the Ogiek community. These sums will be placed in a community fund to support projects that benefit the Ogiek community in health, education, food security, natural resource management, and other causes that support the Ogiek community's well-being.

4. Guidance
The National Treasury, in collaboration with the State Department for Forestry, where the Fund is domiciled, shall provide policy and administrative guidance on implementing the Regulations.
The Ogiek Community Development Fund Management Committee and the Administrator of the Fund shall ensure that the Fund is managed in accordance with the Public Finance Management Act, applicable financial and procurement laws, and approved policies and work plans.
The National Treasury, together with the relevant State Departments, shall sensitize the Ogiek community and members of the public on the Fund's objectives, eligibility criteria, and operational procedures. Information on the Fund shall be made available to the Ogiek in Kiswahili and, where practicable, in the Ogiek language.

5. Stakeholder Consultations
The development of the Public Finance Management (Ogiek Community Development Fund) Regulations, 2026 was undertaken by a multi-agency taskforce comprising officers from the National Treasury, the State Department for Forestry, the State Department for Citizen Protection, the Office of the Attorney General and Department of Justice, and the Minorities and Marginalized Affairs Unit in the Executive Office of the President.
In accordance with Section 5 of the Statutory Instruments Act, the National Treasury will conduct public participation by the Ogiek Community in the development of these Regulations. The consultations target Ogiek community members residing in Baringo, Nakuru, and Narok counties who are directly affected by the operationalization of these Regulations. The Ministry shall hold in-person public consultation meetings in Narok and Nakuru.
Public participation will be conducted through an advertisement posted on the National Treasury website and published in the My Gov section of the newspaper on 3rd November, 2026. The draft Regulations have been translated into the Ogiek language. Written submissions on the Regulations should be sent to ps@treasury.go.ke and copied to jona.wala@treasury.go.ke. Members of the Ogiek community may also make oral submissions in the Ogiek language at the consultation meetings, with the assistance of an interpreter, and the submissions shall be recorded in writing by a rapporteur.

6. Impact Assessment
An impact assessment has been prepared for this Statutory Instrument in accordance with the Statutory Instruments Act.
The assessment evaluates the social, economic, legal and administrative impact of establishing and operationalizing the Ogiek Community Development Fund, including the anticipated benefits of compliance with the Judgment of the African Court, improved access by the Ogiek to healthcare, education, food security, water, sanitation and housing, the conservation of Ogiek ancestral land, and enhanced accountability in the use of public resources.
7. Review
The National Treasury shall monitor the application of the Regulations. This shall be done through quarterly and annual reports prepared by the Administrator of the Fund and forwarded to the National Treasury, and through reports on the implementation 

8. Contact
The contact person for matters relating to this Statutory Instrument shall be the Cabinet Secretary or Principal Secretary of the National Treasury.
Made on the ……………………………………, 2026



HON. FCPA JOHN MBADI NG’ONG’O, EGH
Cabinet Secretary for the National Treasury
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