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REPUBLIC OF KENYA

THE NATIONAL TREASURY AND ECONOMIC PLANNING

	THE REGULATORY IMPACT STATEMENT


IN THE MATTER OF PUBLIC PARTICIPATION ON: 

THE DRAFT LEGAL NOTICE ON THE PUBLIC FINANCE MANAGEMENT (CHILD WELFARE FUND) REGULATIONS, 2026 BY THE MINISTRY OF GENDER, CULTURE AND CHILDREN SERVICES AND THE NATIONAL TREASURY AND ECONOMIC PLANNING.

1. The objectives of and reasons for the proposed Legal Notice are mainly to establish and operationalize a dedicated Child Welfare Fund to support child protection, family strengthening, and alternative care interventions in Kenya, and in particular to:

a. provide support to foster parents, guardianship care, kinship care, child-headed households, supported independent living, Kafaalah, and homeless children

b. support family strengthening programmes;

c. facilitate the adoption of children;

d. support children with disabilities living in institutional care or those transitioning from institutional care;

e. facilitate research on the situation of the child care system to accelerate the transition of children from institutional care to family or community-based care;

f. support community-based coordination structures on transitioning of children from institutional care to family or community-based care;

g. support the establishment of rescue centres in every county;

h. facilitate the coordination, monitoring and evaluation of the transition of children from institutional care to family and community-based care; and

i. facilitate response to the plight of children in emergencies and humanitarian crisis and support their prompt reintegration and reunification with their families and communities.

2. The effect of the proposed gazettement of the Legal Notice includes the following:

a. the establishment of a national public fund dedicated to child welfare financing in accordance with the Public Finance Management Act;

b. allocation of predictable and sustainable public resources for child protection and child care reforms through Parliamentary appropriation and other lawful sources;

c. enhanced coordination and accountability in financing interventions for vulnerable children, families, and communities;

d. strengthening of family-based care systems and reduction of reliance on institutional care;

e. improved monitoring, reporting, and oversight of child welfare expenditures;

f. mobilization and consolidation of resources from the Government, development partners, and other stakeholders in support of child welfare objectives.

3. Possible alternatives and practicable means of achieving the foregoing objectives, including other regulatory as well as non-regulatory options:

This Part considers whether these proposed Regulations are the best form of government action pertaining to matters relating to the Child Welfare Fund. The Statutory Instruments Act (Cap 2A) requires a regulator to conduct, early in the regulatory process, an informed comparison of various regulatory and non-regulatory policy measures, considering relevant issues such as costs, benefits, distributional effects, and administrative requirements.

a. The development of these Regulations seeks to address persistent challenges in the financing, coordination, and sustainability of child welfare and child protection interventions in Kenya. Prior to the proposed Fund, child welfare interventions have largely relied on fragmented budget lines, donor-funded projects, and ad hoc emergency responses.

b. The effects of not establishing a dedicated Child Welfare Fund include continued fragmentation of financing, inadequate and unpredictable funding for family strengthening and alternative care, and over-reliance on institutional care. Without the Fund, critical child welfare reforms, including deinstitutionalization and prevention of family separation, may not be effectively implemented.

c. Alternative non-regulatory options, such as continued reliance on sectoral budget allocations through the normal exchequer process, are insufficient to provide the flexibility, coordination, and targeted financing required for comprehensive child welfare interventions. A dedicated Fund provides a structured mechanism for mobilizing, managing, and disbursing resources in line with national child protection priorities.

d. In addition, the establishment of the Fund provides a credible vehicle for mobilizing donor funding, grants, and donations specifically earmarked for child welfare and child protection programmes.
Regulation should be the last resort in realizing policy objectives. There are alternatives that could come in handy when dealing with certain aspects of Social Security. The options considered under this part are as follows:

a. maintaining the status quo where there are no regulations;

b. application of administrative measures or non-regulatory measures; and

c. regulatory measure through the adoption of the proposed Regulations.

The impact assessment evaluates the costs and benefits of implementing the Regulations, based on the policy options outlined above. A policy change is considered desirable if it will result in real or potential improvement. This is determined by accumulating its direct and indirect benefits and costs. Based on this philosophy, policy guideline options present strengths and weaknesses and therefore may result in ineffective implementation of the Act. For instance, issuing policy guidelines or administrative measures without regulations would certainly lead to suboptimal results due to limited enforcement options.

Providing a regulatory option is more practical and sounds effective. However, it is worth noting that all options were considered, and it was necessary to formulate regulations to oversee the Child Welfare Fund arrangement to ensure effective management.

The Alternatives

a) Option One: The Status Quo

Maintaining the status quo means there are no formal regulations to guide the Child Welfare Fund's operations. This means that a fund has not been established; hence, there is no need for the regulations. The National Survey on Children in Institutions shows Kenya has more than 900 Charitable Children’s Institutions (CCIs) and 13 Statutory Children’s Institutions (SCIs) with a population of 45,000 children. The research gives a grim picture of the status of the welfare of these children, recommending family-based care as the ideal place to raise children. This sector requires dedicated financing to tackle the plight of these children. The Children Act (Cap 141) requires that Regulations for the Child Welfare Fund be developed to regulate the operations of the fund dedicated to this cause. In the current situation, only minimal effort is made to transition children to family-based care due to limited funding, knowledge gaps, and the inability of support systems to provide family care options.

a) Option Two: Application of Administrative Measures

The administrative action would involve the National Treasury establishing and ring-fencing a dedicated vote for this work. Such funds would be disbursed annually through annual budget allocation. The process would not guarantee the continuity of this funding. 
The scope of financing for this program would also be limited to fiscal disbursements, whose priorities keep changing, and there is no guarantee of continued support. This is a non-regulatory measure that, if applied, will depend on the goodwill of National Treasury officers to implement the Act's provisions. Administrative oversight would include increased government monitoring, issuing guidelines, and enhancing reporting requirements for those providing alternative family care services. Administrative measures do not have the force of law and may be challenged in court. This option is likely to disrupt services during the budget process for allocating funds.

a) Option Three: Adopting the Proposed Regulations

The development and adoption of these proposed Regulations will ensure full implementation of the Children’s Act regarding the establishment of a fund to support alternative family care. The Regulation provides clear objectives of the fund and its applications and allows fundraising to enhance its kitty. This is a statutory requirement that anchors this funding in law. Structures are established to enhance accountability in the use of the funds, with a clear scope of application for the monies involved. This Regulation will support the conduct of periodic performance appraisals to ensure that this fund is directed towards the purpose for which it was established. Considering the foregoing discussion, the development of these Regulations is the preferred option and provides the best way to ensure consistent support for children to leave institutional care and live within families and communities through required targeted support.

4. Assessment of costs and benefits of the proposed Child Welfare Fund:

The initial capital of the Fund is Kshs. 2 billion appropriated by Parliament in the 2026/2027 financial year. Additional resources to the Fund shall be derived from income generated from the proceeds of the Fund, grants, donations, and other lawful sources.

The costs associated with the Fund relate primarily to programme financing for eligible children, households, and institutions, as well as limited administrative expenses which are capped at three percent of the approved annual budget in accordance with the Regulations.

The benefits of the proposed Fund include:

a. improved child welfare outcomes through strengthened family and community-based care;

b. reduction in the number of children in institutional care and associated long-term social costs;

c. enhanced social protection for orphans, vulnerable children, and children with disabilities;

d. improved household resilience and prevention of family separation;

e. more efficient and accountable use of public resources allocated to child welfare; and
f. long-term socio-economic benefits arising from improved child development, education, and social inclusion.

5. Any other matters specified by the guidelines:

Overall, the net impact of the proposed Legal Notice on the establishment and operationalization of the Child Welfare Fund is positive. The Regulations provide a necessary legal and financial framework to support national child welfare reforms, strengthen family systems, and protect children's rights and well-being.

It is therefore recommended that the proposed Public Finance Management (Child Welfare Fund) Regulations, 2026, be adopted.

6. Draft copy of the proposed statutory instrument

Draft copies of the proposed Legal Notice are available on the National Treasury website at www.treasury.go.ke.
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